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ABSTRACT

The qawa'‘id fighiyyah (Islamic legal maxims) constitute a foundational factor in the
formulation and development of Islamic banking asset financing products. When used together
with the primary sources of Shari‘ah—the Qur’an, Sunnah, ijma’, and qiyas—these maxims
offer a structured framework to ensure that the structure and operation of Islamic banking asset
financing products remain fully compliant with Shari'ah principles. Their operational
application permissibility is critical in assessing the, suitability, and Shari‘ah compliance of
new product proposals, as well as in determining whether existing products require
modification, substitution, or supplementation to address evolving market and regulatory
demands. Accordingly, this article examines the operational application of qawa ‘id fighiyyah
in structuring Islamic asset financing products within the Malaysian Islamic banking context.
Their application depends closely on the nature of the underlying contractual arrangements,
whether they are based on sale, lease, or equity structures. The article also examines how these
applications can support the global recognition of Malaysia’s Shari‘ah-compliant banking
practices. Adopting a qualitative, doctrinal approach, the article analyzes relevant figh
principles, regulatory frameworks, and selected case studies of sale-based, lease-based, and
equity-based asset financing products. The study shows that the systematic application of
qawa id fighiyyah enables contentious or doubtful (mushkil or shubhah) asset-financing
products to be replaced with less problematic or fully compliant alternatives. This approach
facilitates the design of financial products that are entirely Shari ‘ah-compliant and free from
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juristic disagreement (khilaf). Such outcomes would strengthen the credibility and global
acceptance of Malaysian Islamic banking products, further positioning the country as a leading
hub for Shariah-compliant financial innovation.

Keywords: Qawa ‘id fighiyyah, Islamic asset financing products, Malaysia Islamic banking,
Shari‘ah compliance, Global recognition.

1. INTRODUCTION

Malaysia’s Islamic banking system is globally recognized for its
comprehensive framework and innovative structuring of financial products. At
the core of this success lies the operational application of gawa id fighiyyah
(Islamic legal maxims), which serve as guiding principles in Islamic
jurisprudence that facilitate the application of Shari‘ah rules to practical
situations and provide a systematic framework for deriving rulings and
guiding legal reasoning. Derived from the primary sources of Shari‘ah—the
Qur’an, Sunnah, ijma’, and qiyas—these maxims act as interpretive tools that
promote consistency, justice, and flexibility in legal rulings (al-Nadawi, 1994;
‘Azzam, 2005; Kamali, n.d.; Mansoori, 2018). They function as overarching
principles that can be applied to new situations without the need for case-by-
case textual evidence.

Moreover, gawa ‘id fighiyyah play a crucial role in the structuring of Shari ‘ah-
compliant financial products, particularly as demand grows for innovative
solutions that adhere to Shari ‘ah principles while addressing modern economic
needs in both local and global markets. These legal maxims provide a
structured framework that enables scholars and practitioners to navigate
complex financial arrangements, ensuring that product designs gain
international recognition while preserving both the procedural form and
substantive essence of Islamic law (Mansoori, 2018; Laldin et al., 2020). In the
development of asset-financing products, gawa‘id fighiyyah are central in
shaping Shari ‘ah-compliant alternatives to conventional financial instruments.
Sale-based contracts, lease-based arrangements, and equity-based partnerships
all rely, to varying degrees, on these legal maxims—alongside other Shari ‘ah
sources—to establish their legitimacy under Islamic law.

This study explores how gawa ‘id fighiyyah are operationalised and applied in
structuring sale-based, lease-based, and equity-based asset financing products
in Malaysia Islamic banking sector. It further explores how such operational
application enables the replacement of contentious or doubtful (mushkil or
shubhah) asset financing products with less controversial alternatives,
ultimately transforming them into products that are fully Shari‘ah-compliant
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and free from juristic dispute (khilaf). In doing so, the study highlights the
potential of Malaysia’s approach to strengthen the integrity and credibility of
its Shari‘ah-compliant banking framework, while enhancing its global
recognition

2. LITERATURE REVIEW

Qawa ‘id fighiyyah are fundamental principles distilled from classical
jurisprudence that provide universal guidance for applying Shari ‘ah across a
wide range of contexts. Rather than functioning as independent sources of law,
these maxims operate as higher-order normative constructs that synthesise
dispersed rulings into coherent doctrinal frameworks. Their juristic
significance lies in their capacity to promote internal consistency,
methodological discipline, and adaptive application of Shari ‘ah across varying
factual matrices.

The majority of Muslim jurists, particularly contemporary scholars, recognise
five principal legal maxims (al-qawa id al-khams al- ‘asasiyyah) as forming the
conceptual backbone of Islamic legal reasoning (Muda & Mat Zin, 2000). These
maxims are not merely heuristic tools; they articulate foundational normative
commitments embedded within the Shari ‘ah. They are:

1. Laolic ,sYl- Matters are determined according to intentions.
2. 2l Jgp Y onadi- Certainty is not overruled by doubit.

3. ) U2 diell- Hardship begets facility.

4. Jp .2 Harm must be eliminated.

5. iS2 ssll- Custom is authoritative ("Azzam, 2005; Muda & Mat Zin,
2000; Kamali, n.d.) .

These maxims articulate general principles of the Shari ‘ah as a whole and apply
across the entire spectrum of figh without restriction (Kamali, n.d.). Beyond
these five fundamental maxims—which underpin numerous legal rulings—
other maxims exist that serve largely as elaborations or extensions of them.
Additionally, there are subsidiary maxims that are less comprehensive in scope
but nonetheless address more specific and detailed issues within figh. Typically,
maxims in this latter category are either derived from the five fundamental
legal maxims or developed independently to address particular legal concerns.

Moreover, qawa‘id fighiyyah serve as both analytical tools and operational

frameworks, facilitating consistent and principled decision-making in
contemporary financial transactions, making them particularly relevant for
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contemporary commercial transactions. In Malaysia, where Islamic banks are
responsible for developing Shari ‘ah-compliant asset financing products, gawa ‘id
fighiyyah serve as a guiding framework to ensure both legal compliance and
operational practicality.

The rapid growth of Islamic finance especially in the Islamic banking has
increased the demand for well-structured, Shari‘ah-compliant financial
products that meet stringent domestic and international standards and can
withstand thorough scrutiny. Central to ensuring this compliance is the
application of gawa ‘id fighiyyah, which serves as overarching principles guiding
the interpretation and operationalization of Shari‘ah law in contemporary
financial practices. While the theoretical underpinnings of these maxims have
been extensively discussed, their practical integration into banking operations,
particularly in structuring asset financing products, remains an area of ongoing
research and debate. This review critically examines the literature on gawa id
fighiyyah, highlighting their application in Malaysian Islamic banking and their
role in enhancing global recognition.

21  Classical Scholarship on Qawa ‘id Fighiyyah

Classical Muslim scholars such as Al-Suyuti (1983) and Ibn Nujaym
(1993) wrote notable works on gawa ‘id fighiyyah. Their works aim to provide
jurists with a framework for identifying legal patterns, analogies, and the
operationalization of gawa ‘id fighiyyah. Al-Suyuti, writing within the Shafi‘l
tradition in Al-Ashbah wa al-Naza'ir, systematically derives universal legal
principles from specific cases and demonstrates their application to new
circumstances, especially when explicit textual evidence is absent. This
approach is particularly valuable for contemporary finance, as it allows
practitioners to trace the legal rationale behind contracts and obligations to
established figh rules.

Ibn Nujaym, writing from a Hanaft perspective in Al-Ashbah wa al-Nazai'ir,
presents a similar compendium but emphasizes practical jurisprudential
application. His work categorizes cases for applied problem-solving, bridges
theoretical maxims with day-to-day transactional practice, and provides
precedent-based guidance for emerging commercial structures. These features
make Ibn Nujaym’s work especially relevant for operational Shari‘ah
compliance in contemporary asset financing, where classical figh principles
must be adapted to modern contractual arrangements.

2.2 Modern Scholarship on Qawa ‘id Fighiyyah

A number of contemporary Muslim scholars, including al-Zarqa (1996),

198



Journal of Fatwa Management and Research | Jurnal Pengurusan dan Penyelidikan Fatwa | $3U&)! g 8] dxe

May 2026 [Vol. 31 No.2 | ISSN: 2232-1047 | eISSN: 0127-8886

al-Nadawi (1994), ‘Azzam (2005) and Kamali (n.d.), have significantly
contributed to the modern discourse on qawa id fighiyyah, emphasizing their
relevance in integrating jurisprudential theory with practical applications in
contemporary contexts.

In his work Sharh al-Qawa‘id al-Fighiyyah, al-Zarqa (1996) offers a
comprehensive commentary on gawa‘id fighiyyah grounded in earlier
foundational writings. He provides systematic explanations and practical
illustrations for each legal maxim, including real-life commercial scenarios,
while highlighting the maxims” contextual flexibility. His approach
demonstrates how legal maxims can adapt to evolving commercial practices
without compromising Shari‘ah compliance.

Al-Nadawi (1994) in al-Qawa id al-Fighiyyah, presents the legal maxims as
concise principles distilled from a detailed analysis of classical figh rulings. He
emphasizes their universality and applicability across different madhahib,
offering a framework for applying these principles to modern contexts while
remaining within the objectives of Shari‘ah. His work provides a clear and
structured understanding of gawai‘id fighiyyah—their development,
foundations, sources, objectives, and applications—from the perspective of the
tour Sunni madhahib.

Similarly, ‘Azzam’s al-Qawa ‘id al-Fighiyyah (2005) examines both the major
legal maxims and those subject to scholarly disagreement. He outlines their
foundations, sources, and operational applications in various jurisprudential
matters. His analysis incorporates contemporary legal issues and their
corresponding solutions within the framework of the four Sunni madhahib.

In his influential article Qawa ‘id al-Figh: The Legal Maxims of Islamic Law, Kamali
(n.d.) offers a concise yet thorough explanation to gawaid fighiyyah as a
fundamental aspect of Shari‘ah theory. He traces their historical development
and examines related concepts, including al-dawabit (controlling rules), al-
nazariyyah al-fighiyyah (general theories of figh), and al-furiig (legal distinctions).
Kamali’s work is especially noteworthy for its insights into how do the
operational application of gawa id fighiyyah work and apply, particularly in
Islamic banking and its product structuring.

Taken together, the works of al-Zarqa, al-Nadawi, ‘Azzam and Kamali
highlight the continued significance of gawa id fighiyyah in modern legal and
financial contexts. Their scholarship provides essential methodological and
conceptual guidance for translating universal legal principles into practical
operational frameworks. Within the Malaysian context, these insights have
been instrumental in informing the structuring of Islamic asset financing
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products, ensuring that modern financial contracts comply with Shari‘ah
requirements while responding effectively to market demands.

In addition to the foregoing works, several contemporary Muslim scholars
have contributed significantly to the study of qawa id fighiyyah, particularly in
relation to their application within Islamic finance. Key contributions include
those by Mansoori (2018), Laldin et al. (2020), and Saiti and Abdullah (2016).

Shari’ah Maxims: Modern Applications in Islamic Finance by Mansoori (2018)
explores the theoretical foundations and practical implementation of Islamic
legal maxims in a systematic manner. He traces the origins of selected maxims,
surveys the evolution of classical and modern literature on the subject, and
highlights their role in ijtihad. The work analyses five major legal maxims and
demonstrates their relevance to contemporary commercial practices. Mansoori
further discusses essential concepts in Islamic commercial law —including
contractual stipulations, promissory obligations, liability (daman), trust
(amanah), gharar, riba, sale, and agency —through the interpretive framework of
relevant maxims. He also underscores the significance of intentionality within
contractual interpretation. In assessing contemporary financial practices, the
book points out several drawbacks and critiques related to buy-back
structuring.

Laldin et al. (2020), in Islamic Legal Maxims and Their Application in Islamic
Finance, provide a comprehensive exploration of forty essential legal maxims.
Their work systematically outlines the Qur’anic and Prophetic evidence
underpinning each maxim and offers precise conceptual clarification of their
jurisprudential scope. Beyond explicating their classical formulations, the
authors demonstrate the practical operationality of these maxims within both
general figh discourse and contemporary Islamic finance, including selected
financial products and structures. The methodological clarity and doctrinal
precision presented in the book make it accessible to Shari ‘ah jurists, regulators,
and Islamic finance practitioners, thus contributing to a more robust
understanding of Shariah governance within modern financial systems.

Saiti and Abdullah (2016), in their article “The Legal Maxims of Islamic Law
(Excluding Five Leading Legal Maxims) and Their Applications in Islamic Finance,”
focus on the secondary al-gawa id al-fighiyyah not covered by the five primary
maxims codified in the Majallah. They contend that these secondary maxims
may complement or extend the primary maxims or function independently in
addressing emerging legal challenges. Their study further examines the
implications of these maxims within Islamic finance and banking, illustrating
how they inform Shari ah-compliant practices, regulatory considerations, and
the resolution of novel contractual and ethical issues.
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In summary, the contributions of classical jurists (e.g., al-Suytti, Ibn Nujaym)
and contemporary scholars (e.g., al-Nadawi, al-Zarqa’, ‘Azzam, Kamali,
Mansoori and Laldin et al.) highlight the enduring importance of gawa id
fighiyyah as both a jurisprudential foundation and an operational mechanism.
In the Malaysian context, these maxims continue to shape the structuring of
asset-financing products and support responsible innovation within Islamic
banking, thereby enhancing Shari‘ah compliance and contributing to the
sector’s broader international recognition.

3. METHODOLOGY

This study employs a doctrinal and comparative methodology,
combining classical Islamic jurisprudence analysis with contemporary
regulatory guidance in Malaysia. The doctrinal approach involves an in-depth
review of primary figh sources, including texts on gawa ‘id fighiyyah, classical
commentaries, and scholarly interpretations, to identify relevant maxims
applicable to financial transactions (Rahman et al., 2019). Complementing this,
the study examines contemporary Shariah advisory rulings, Bank Negara
Malaysia guidelines, and existing product structures those are based on sale,
lease and equity contract. Comparative analysis enables the identification of
consistencies and divergences between classical principles and their practical
application in modern financial products (Majeed et al., 2023). This
methodology enables a thorough examination of both theoretical principles
and practical frameworks, allowing the study to explore how gawa ‘id fighiyyah
guide product design, strengthen legal robustness, and promote ethical and
transparent financial practices. By integrating doctrinal analysis with practical
assessment, the methodology offers a comprehensive understanding of how
Islamic legal maxims influence the structuring of sale, lease, and equity-based
asset financing products in Malaysia.

4. RESULTS & DISCUSSION

The operational application of gawa ‘id fighiyyah within the Malaysian
Islamic banking framework constitutes a fundamental determinant in assessing
the feasibility of introducing and structuring an asset financing product and in
guiding its structural design. The application of these principles is closely
contingent upon the character of the underlying contractual arrangements,
whether they are premised on sale-based, lease-based, or equity-based
principles.
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41  Operational Application of Qawa ‘id Fighiyyah in Structuring Sale-
based Asset Financing Products

Sale-based asset financing structures have constituted a principal mode
of consumer and corporate financing provided by Malaysian Islamic banks
since the inception of Islamic banking in Malaysia in 1983. The earliest iteration
of such financing was grounded in the principles of bay * al- Tnah, formulated to
facilitate the extension of credit in a manner compliant with Islamic law.
Through the application of this sales-based mechanism, a diverse range of
financial products was subsequently developed in Malaysia—particularly
during the formative years of the Islamic banking industry —to address the
heterogeneous needs of market participants (Bank Negara Malaysia, 2011).

Bay’ al-‘inah denotes a contractual arrangement involving the sale and
subsequent repurchase of an asset by the same party. Under this arrangement,
the original seller transfers an asset to the buyer for cash and subsequently
repurchases the same asset on a deferred payment basis at a price exceeding
the original cash consideration. Conversely, bay” al-‘inah may also be structured
whereby the asset is initially sold on a deferred payment basis and later
repurchased for cash at a price lower than the deferred sale price (Bank Negara
Malaysia, 2011). According to the Accounting and Auditing Organization for
Islamic Financial Institutions (AAOIFI) Shari‘ah Standard, bay’ al-‘inah is
defined as “a process of purchasing a commodity on a deferred payment basis,
and then selling it for a lower cash price to the same party who originally sold
the commodity” (AAQOIFI, 2015).

Scholarly discourse (ikhtilaf al-‘ulama’) on the legality (hukm) of bay’ al-‘inah
demonstrates notable divergence across the principal Islamic legal schools. Abt
Yusuf regarded bay’ al-inah as valid and not makrith, emphasizing its
permissibility within the framework of contractual law. In contrast,
Muhammad al-Shaybani, together with Shafi‘t and Zahir1 scholars, considered
the transaction valid yet makriih, stipulating that the contract remains legally
effective provided all essential elements (arkan) are duly fulfilled. These
scholars further argued that a contract cannot be invalidated solely based on a
concealed or improper intention, unless such intent is overtly manifest, thereby
leaving the ultimate judgment of the parties” intentions to divine discretion (Al-
Zuhayli, 1989). Similarly, Imam Abu Hanifah allowed for the permissibility
(halal) of bay’ al-inah in instances where a third party participates in the
transaction, whereas in its absence, the contract assumes the status of fisid
(defective). Conversely, the Hanbalis and Malikis categorically deem it invalid
and haram, a position supported by prophetic warnings against manipulative
trade practices (Al-Zuhayli, 1989). One hadith cautions:
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“When people become greedy for dinars and dirhams, engage in ‘inah transactions,
pursue the tails of cattle (i.e., preoccupy themselves with agriculture), and abandon
striving in the path of Allah, Allah will afflict them with calamities until they return to
their religion.”

This prohibition is further reinforced by historical reports, including a
narration involving Zayd ibn Arqam and Sayyidatina ‘A’ishah (RA), in which
the sale and repurchase of a slave at a loss was condemned as the “worst kind
of sale and purchase.” The narration explicitly warns that such actions could
nullify the spiritual merit of one’s jihad unless repentance is sought.

The Hanbali and Maliki prohibition of such type of sale is based on sadd al-
dhara’i’ (blocking the means to harm), aimed at preventing engagement in
prohibited practices such as riba (interest). Collectively, these perspectives
illustrate the nuanced deliberations within Islamic jurisprudence, which
balance formal contractual validity with ethical and religious considerations,
highlighting the spectrum of legal and moral reasoning concerning bay’ al-‘inah
(Al-Zuhayli, 1989).

The foregoing analysis demonstrates that scholarly views on the permissibility
of bay * al- inah continue to be divergent.

Within the framework of Malaysian Islamic banking, bay " al- inah is primarily
utilized in asset financing transactions, encompassing land, residential, and
vehicle financing. The operational mechanism of bay’ al-"inah in such financing

arrangements typically proceeds as follows and is briefly illustrated in Figure
1.

i. The Islamic bank purchases a specific asset from the customer for a cash
price.
ii. The Islamic bank subsequently sells the same asset back to the customer
on a deferred payment basis.
iii. The customer obtains possession of the asset and undertakes deferred
payments to the bank over an agreed tenure (Mat Ali et al, 2022; Hassan
et al, 2016).

1. purchasss an assst on cash

Customer
&, grlls thee assen on deferdnd pavonent

3, pavs o defecoed  pavinent el laking
poassssion of the anset

Figure 1. bay’ al-"inah asset financing structure
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This contractual structure enables Islamic banks to provide financing in
compliance with Shari ‘ah principles, while simultaneously facilitating liquidity
to the customer.

In Malaysia, however, the approach permitting bay” al-‘inah has been adopted
as a pragmatic alternative to conventional interest-based (riba) products, which
are unequivocally prohibited under Shari‘ah principles. This practice aligns
with the legal maxim:

"Priority is given to averting a harm that is unanimously agreed upon over averting
one that is disputed”
(Abdussalam, n.d.).

In this context, given that riba is universally and definitively proscribed, while
bay’ al-‘inah remains subject to scholarly debate, the potential harm (mafsadah)
associated with bay’ al-"inah is deemed tolerable as a lesser evil to prevent the
greater transgression of riba (Haji Baki, 2007).

However, Islamic banking products in Malaysia that employ bay’ al-‘inah face
growing scrutiny, as some contemporary Middle Eastern scholars question its
validity, and the AAOIFI Shari‘ah Standards explicitly prohibit its use in sales,
istisna’, and lease contracts (AAOIFI, 2015; See also Bakar, 2007). Such concerns
may generate negative perceptions and undermine confidence in Malaysian
Islamic finance, both locally and globally. To address this, Shari ‘ah-compliant
alternative asset financing contracts must be introduced. These alternatives
would adhere strictly to recognized Shari‘ah principles while offering
comparable financial solutions. Implementing such contracts can minimize
disputes, enhance transparency, and strengthen the credibility of Islamic
banking products, ensuring their wider acceptance and recognition in the
international financial system.

The use of bay’ al-‘inah in structuring asset financing product is not limited to
existing assets but has also been applied to assets that are under construction
or yet to be built, its application raises significant concerns when the underlying
subject matter is not yet in existence. Classical jurists maintain that a valid sale
requires the asset to be deliverable and free from excessive uncertainty (gharar
fahish). The sale of a non-existent asset renders the transaction susceptible to
invalidity, exposing both the financial institution and the customer to legal and
Shari‘ah non-compliance risks (Al-Zuhayli, 1989). To avert such outcomes,
reliance on bay  al- Tnah in construction-based asset financing is increasingly
viewed as problematic.
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To mitigate this risk, it is recommended that the contract of istisna’
(manufacturing or construction contract) that refers to “a contract of sale
involving the manufacture, production, or construction of a specified asset
according to agreed terms between the seller, manufacturer/developer, and
customer” (Bank Negara Malaysia,2011) to be used for financing assets that are
under construction or yet to be built. Should the contract be invalid, both the
bank and the customer could suffer detriment. This aligns with the legal
maxim:

Jlp a2l
“Harm must be eliminated”
(Al-Suyuti, 1983; Ibn Nujaym, 1993; Muda & Mat Zin, 2000).

Istisna" offers an exception to the general prohibition against selling non-
existent items by permitting the manufacture or construction of a specified
asset pursuant to mutually agreed terms. This contractual form is well-suited
to financing projects involving assets that are to be built or manufactured, such
as residential wunits, commercial properties, factory equipment, and
infrastructure. The permissibility of istisna" based on istihsan reflects its
practical utility and its alignment with contemporary financing needs. The
AAOIFI Shari‘ah Standard defines istisnd" as “a contract of sale for specified
items to be manufactured or constructed, where the manufacturer or contractor
undertakes to deliver the goods upon completion,” (AAOIFI, 2015) thereby
affirming its applicability to construction-based financing.

The proposed application here is not the ordinary istisna’, given that Islamic
banks typically do not undertake construction activities themselves, the viable
approach is the use of parallel istisna* (istisna * muwazi) —a structure comprising
two independent contracts as follows and is briefly illustrated in Figure 2

A. First Istisna ‘- Contract (Customer—Bank)

The customer commissions the Islamic bank to construct an asset with
detailed specifications. The price and payment terms, which may be deferred,
are mutually agreed upon. The bank thereby assumes responsibility for
procuring the asset.

B. Second Istisna * Contract (Bank—Contractor/Developer)

Independently of the first contract, the Islamic bank commissions a
contractor to construct the asset according to the same specifications. The two
contracts must remain legally separate to avoid impermissible conditionality

(ta’allug). The bank bears construction risk during the production phase,
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consistent with the principle that profit is justified only when accompanied by
risk (al-kharaj bi al-daman).

C. Delivery and Payment

Upon completion, the contractor delivers the asset to the Islamic bank,
which subsequently transfers ownership to the customer. The customer then
pays the agreed sale price—typically in instalments—reflecting the bank’s
profit margin. This sequence ensures that ownership and risk lie with the
Islamic bank at the appropriate stages, thereby satistying Shari‘ah requirements
(AAOQIFI (2015); Hassan et. al, (2016); Hasan (2011))

1%, Istisma“

1. ComdiiEsions o constfuct an assel  with
detailed specifications

Customer ¥ 4. delivers the assat, lzlamic Bank

3. pays on deferfed pavment.

204 Tatisna“

| | 2. commnissions to construct the assel according
12 the same speCaficanons
Contractor

3. delivers the asset upon completion

Figure 2. Parallel istisna* (istisna " muwazi) asset financing structure

The use of istisna’ muwazi offers a practical alternative for financing assets
under construction, even though tawarruq (monetization-based financing) may
also be used for such purposes. Although the term istisna’ muwazi does not
appear in classical figh discussions, it is generally permissible according to the
legal maxim:

PN IAWA I B WA

“The original ruling on things is permissibility”
(Al-Suyuti, 1983; Ibn Nujaym, 1993; Muda & Mat Zin, 2000).

If tawarruqg were used instead, it would still face objections from certain
contemporary scholars. Therefore, adopting istisna’ muwazi is preferable to
avoid such disputes. This aligns with another legal maxim:

“Avoiding areas of scholarly disagreement is recommended”
(Al-Suyuti, 1983; Ibn Nujaym, 1993; Muda & Mat Zin, 2000)
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Although tawarrug may serve similar financing objectives, it does not involve
genuine asset creation and functions primarily as a monetization tool. Its
continued use has drawn criticism from contemporary scholars on the grounds
of economic substance and form-over-substance concerns. In contrast, parallel
istisnd" is inherently asset-driven and better aligned with Shari‘ah objectives
(maqasid al-Shari’ah) relating to fairness, transparency, and the promotion of real
economic activity.

In assessing appropriate contractual structures for construction-based
financing, guidance from established Shari‘ah legal maxims is particularly
instructive. The maxim:

PN IAVAN I WA

“The default ruling on matters is permissibility”
(Al-Suyuti, 1983; Ibn Nujaym, 1993; Muda & Mat Zin, 2000),

provides a foundational basis for permitting contractual innovations so long as
they do not contravene explicit prohibitions. At the same time, the legal maxim

ot OV s 9 N (“Avoiding areas of scholarly disagreement is recommended”

(Al-Suyuti 1983; Ibn Nujaym, 1993; Muda & Mat Zin, 2000), cited by classical
and contemporary jurists alike, highlights the desirability of selecting
contractual forms that minimise juristic dispute and enhance legal certainty. In
this context, parallel istisndi’ emerges as a favourable mechanism for
construction-related financing, as it aligns with both permissibility and
prudential considerations. Its structured separation of contractual obligations
helps mitigate Shari‘ah concerns associated with direct sale contracts, while
offering flexibility and clarity for both financiers and project developers.
Accordingly, parallel istisnd" is widely regarded as a preferable and more
robust Shari‘ah-compliant option in construction financing frameworks.

For the effective use of parallel istisni " in contemporary asset financing, Islamic
banks must give careful attention to several key considerations. First, they
should provide comprehensive and precise specifications for the asset to
minimise uncertainty and reduce the risk of disputes between contracting
parties. It is also essential to maintain full independence between the two
istisnd" contracts, ensuring that neither is explicitly or implicitly contingent
upon the other. In addition, strong risk-management measures are necessary to
address potential construction delays, defects, and delivery risks that may arise
during the manufacturing or building process. Institutions must also
implement clear compliance protocols to ensure that the arrangement does not
contravene Shari‘ah principles, particularly those relating to ownership,
possession, and liability. Finally, the structure should be aligned with relevant
regulatory and property laws, including rules governing the transfer of title
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and consumer protection, to safeguard both legal enforceability and market
integrity.

In short, parallel istisna® provides a robust, Shari‘ah-compliant, and
economically substantive structure for financing assets that are under
construction or yet to be built. It avoids the gharar-related problems inherent in
bay " al- inah and mitigates the doctrinal criticisms associated with tawarrug. Its
emphasis on real asset creation, clear risk allocation, and contractual
independence makes it particularly suited to modern Islamic banking
operations. As such, parallel istisna® represents a preferable and more
principled approach to structuring asset financing in contemporary Islamic
financial practice.

Given that bay’ al-'inah remains a highly debated and controversial contract
within contemporary Islamic banking, it is increasingly recommended that
financial products structured on bay’ al-‘inah be substituted with tawarrug-based
arrangements. The recommendation to adopt tawarrug as an alternative aligns
with the legal maxim:

“It is commendable to avoid areas of scholarly disagreement”
(Al-Suyuti, 1983; Ibn Nujaym, 1993; Muda & Mat Zin, 2000)

This maxim, recognised across major schools of Islamic jurisprudence,
encourages the selection of legal positions that minimise exposure to significant
juristic dispute, especially when practical and viable alternatives exist. The
underlying rationale is to promote prudence, safeguard the Shari‘ah
compliance of transactions, and preserve public confidence in Islamic financial
practices. Although the maxim does not require absolute avoidance of all
disagreement—since disagreement (ikhtilif) is inherent in Islamic legal
reasoning —it emphasises the merit of opting for opinions that command
broader acceptance when dealing with matters affecting public interest
(maslahah ‘ammah), such as banking and financial services.

In this context, tawarrug is viewed as a more widely accepted contract across
different madhahib, thereby reducing potential Shari‘ah concerns among
stakeholders and regulators. By shifting from bay” al-‘inah to tawarrug-based
products, financial institutions not only align themselves with this maxim but
also strengthen consumer confidence and enhance the global acceptability of
their offerings.

Tawarruq refers to a contract in which an individual purchases a commodity on
a deferred payment basis and subsequently sells it to a third party for cash at a
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lower price, (Kuwait Ministry of Waqf and Islamic Affairs, 1993), thereby
obtaining liquidity without engaging in interest-based transactions (riba).
Scholarly opinions differ regarding the permissibility of tawarrug. The majority
of classical jurists from the Hanafi, Shafil, and Hanbali schools consider
tawarruq to be permissible (mubah), as the transactions fulfil the essential legal
requirements (arkan and shuriit) of a valid sale and do not involve elements of
riba. In contrast, the Maliki school, along with several contemporary scholars,
argues that tawarruq—particularly in its organised form —contradicts the spirit
of Shari‘ah (See Ahmad, 2007; Al-Zuhayli, 1989). Their primary concern is that
the objective of tawarrug is often to obtain cash rather than to engage in genuine
trade, causing it to resemble a disguised loan with interest.

The preceding scholarly discussions indicate that tawarrug is not unanimously
accepted among Muslim jurists, thereby rendering it a somewhat controversial
transaction. Nevertheless, the degree of controversy associated with tawarrug
does not reach the level commonly attributed to bay " al- inah. Consequently,
tawarruq is generally regarded as preferable to bay * al- Tnah and may serve as a
viable alternative to it.

The AAOIFI standard distinguishes between individual (or classical) tawarrug
and organised tawarruq (tawarruq munazzam). In individual tawarrug, the
transactions are carried out by the buyer independently, without any prior
arrangement among the parties involved. By contrast, organized tawarruq
involves a structured and coordinated arrangement between the bank, the
customer, and the commodity supplier or broker. (AAOIFI, 2015).

In modern financial practice, organised tawarrug has attracted criticism from
some Middle Eastern scholars and standard-setting bodies. For instance, the
AAOQIFI Shari‘ah Standards prohibit organised tawarrug, as the prearranged
sequence of transactions may involve elements of tawatu’ (collusion) and hilah
(legal stratagem), both of which contravene the ethical objectives of Shari‘ah
(magqasid al-shari‘ah) (AAOIFI, 2015).

Conversely, the Shari'ah Advisory Council (SAC) of Bank Negara Malaysia
permits the use of tawarruq munazzam under specific conditions. First, the
transactions must involve genuine ownership as well as a real transfer of risk.
Moreover, the commodities involved must be Shari‘ah-compliant and truly
tradable in the market. The SAC also emphasises that there must be a clear
separation between the sale and purchase contracts. Finally, to preserve the
validity of the sale, there must be no prior agreement between the buyer and
the ultimate purchaser (Bank Negara Malaysia, 2011).

In Malaysia, the application of tawarrug has become increasingly prominent
across Islamic banking products, particularly in asset-based financing such as
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home and vehicle financing. In practice, tawarruq is predominantly
implemented in an organised form and has been widely adopted as the
underlying structure for numerous contemporary Islamic financial products.

The tawarrug process generally occurs as follows and is briefly illustrated in
Figure 3.
i. The customer applies to the Islamic bank for financing.

ii. The Islamic bank purchases a specified commodity from a trader A on
cash.

iii. The Islamic bank then sells the commodity to the customer at a higher
deferred sale price, payable over an agreed period.

iv. The customer, through the Islamic bank as wakil, sells the commodity in
the market to a trader B for cash at a lower price than the deferred sale
price.

v. The customer receives the cash proceeds to pay to the seller, while the
Islamic bank receives payment from the customer over the deferred
period. (Mat Ali et al, 2022; Hassan et al, 2017).

5. pays the Anancing on deferred basis

1. reqquests for Ananoang [
Cuistomer 3, sewlls commodity on deferred payment | Islamic Bank
5 pare the procesds of sale 4. sells customer’s rnlﬂmn-r!'.r 2. prsgchiasas
to settle the pavment of asset an his behalf on cash COMEMOdITY o cash
‘ Seller ‘ ‘ Trader B ‘ Trader A

Figure 3. tawarrug asset financing structure

In essence, tawarruq enables customers to obtain liquidity in a Shari‘ah-
compliant manner. It replicates the economic effect of conventional loans while
avoiding riba, since the transactions are structured as actual sales.

The permissibility of tawarrug in Malaysia is further supported by the legal
maxim:

ol o oS ile 3,000 Wy S35 dx L

“Need, whether general or specific, is treated as a necessity.”

(Al-Suyuti, 1983; Ibn Nujaym, 1993; Muda & Mat Zin, 2000)

This maxim indicates that tawarrug may be utilised to meet the genuine

financial needs of individuals and institutions, particularly in providing
liquidity through Shari ah-compliant mechanisms.
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Additionally, the application of tawarrug is consistent with another legal
maxim:

RSO | BN P PR AT

“Hardship brings about ease”
(Al-Suyuti, 1983; Ibn Nujaym, 1993; Muda & Mat Zin, 2000)

This maxim reflects a foundational principle of Shari'ah, namely that the law
does not intend to impose undue hardship upon individuals. In contemporary
Islamic finance, tawarrug operates as a facilitative mechanism that provides
liquidity to customers who require cash but must avoid ribi-based financing.
In circumstances where access to funds is necessary for legitimate needs—such
as personal financing, business capital, or debt restructuring—the structured
use of tawarruq offers a Shari‘ah-compliant alternative. Thus, its permissibility
may be viewed as an application of the principle that hardship warrants lawful
facilitation within the bounds of Shari ‘ah.

The operational application of tawarrugq is grounded in several interrelated legal
maxims, including:

TSN IYP PRy [ -A P
“A more severe harm is eliminated by undertaking a lesser harm.”
(al-Burnu, 1996; Muda & Mat Zin, 2000)

Q.g)j{a.“ ;,a;-i q&}')\
“Committing the lesser of two harms.”
(Ibn Nujaym, 1993; Muda & Mat Zin, 2000)

s Osal
“The lesser of two evils is chosen.”
(al-Burnu, 1996; Muda & Mat Zin, 2000)

Logis | DG 10 Lagalael g, Obdaie o)l 13]
“When two harms conflict, the greater harm is avoided by committing the lesser one.”
(Ibn Nujaym, 1993; Ahmad, 2002; Muda & Mat Zin, 2000)

These maxims collectively articulate the doctrine of harm minimisation in
Islamic jurisprudence. In the context of modern financial systems—where
conventional financing structures are predominantly interest-based—the
outright denial of liquidity facilities may result in greater hardship or financial
harm to individuals and businesses. By contrast, tawarrug, when properly
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structured and executed in compliance with Shari ‘ah requirements (including
genuine sale, transfer of ownership, and absence of legal stratagems that
amount to ribd), is regarded by many contemporary scholars as the lesser harm
compared to engaging in interest-based transactions.

Accordingly, the permissibility of organised tawarruq in jurisdictions such as
Malaysia is often justified not as an ideal financing mode, but as a pragmatic
solution within a dual financial system. Its acceptance reflects a juristic
balancing exercise: avoiding the greater harm of riba while tolerating a
structured mechanism that achieves liquidity through sequential sale contracts.
This reasoning, however, remains subject to ongoing scholarly debate,
particularly concerning whether certain applications risk transforming
tawarruq into a mere legal device (hilah) that undermines the substantive
objectives (magqasid al-shari ‘ah) of prohibiting riba.

To avoid reliance on bay " al- tnah and tawarrug, both of which are viewed as
controversial —particularly within the context of asset financing—the use of
murabahah is proposed as a means of reducing juristic disagreement, a practice
that is generally encouraged. This recommendation aligns with the well-
established legal maxim:

“Avoiding areas of juristic disagreement is commendable”
(Al-Suyuti, 1983; Ibn Nujaym, 1993; Muda & Mat Zin, 2000)

Murabahah constitutes one of the most widely applied sale-based contracts in
contemporary Islamic finance, particularly in the structuring of asset-financing
products across Islamic banking settings. As defined in classical legal literature,
murabahah refers to a cost-plus sale in which the seller discloses the asset’s
original acquisition cost and subsequently stipulates a clearly determined and
mutually agreed profit margin. (Bank Negara Malaysia, 2017; Hassan et al,
2016; Hassan et al, 2017; see also AAOIFI, 2015). This contractual form is
therefore situated within the category of trust-based sales (bay " al-amanah),
underscoring the ethical imperative of full transparency in the disclosure of
cost, profit, and any ancillary expenses.

The murabahah contract derives its legitimacy from the general permissibility of
trade in the Quran:

“Allah has permitted trade and prohibited riba.” (Surah al-Baqarah, 2:275)

This verse establishes a clear distinction between profit generated through
lawful trade (bay’) and unlawful profit derived from interest (ribd). Since
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murabahah involves the sale of tangible goods and transfer of ownership, it falls
under the permissible category of bay’.

At the same time, the permissibility of murabahah is unanimously accepted
among classical fuqaha’ (jurists), as it fulfills the essential elements (arkan) of a
valid sale — namely, offer and acceptance (sighah), seller (ba’i"), buyer
(mushtart), subject matter (mabi’), and price (thaman) (Bank Negara Malaysia,
2017).

Moreover, murabahah’s legitimacy is supported by the legal maxim:

&4 Je A ds LY as LY el 3 oY)

“The original ruling in transactions is permissibility, except where there is evidence
of prohibition”
(Al-Suyuti, 1983; Ibn Nujaym, 1993).

Therefore, in the absence of any clear prohibition, murabahah remains
permissible so long as it complies with Shari’ah requirements and avoids
elements of riba, gharar fahish (excessive uncertainty), or tadlis (deception).

In Malaysia, murabahah is frequently structured for the financing of tangible
assets such as real estate, house, vehicles, equipment, and commodities. The
structure is in the form of murabahah li al-amir bi al-shira’ (murabahah to the
purchase orderer). The transaction typically proceeds as below and is briefly
illustrated in figure 4.

i. The customer identifies an asset to be purchased

ii. The customer requests the Islamic bank to acquire it.

iii. The Islamic bank purchases the asset from the supplier, taking legal
ownership and possession.

iv. The Islamic bank then sells the asset to the customer at the original cost
plus an agreed profit margin, with payment deferred over a specified
period.

v. The customer takes delivery of the asset and pays the total price in
instalments or in a lump sum, depending on the agreed terms (Mat Ali et
al, 2022; Hassan et al, 2017).
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Figure 4. murabahah li al-amir bi al-shira’ (murabahah to the purchase orderer)
asset financing structure

The murabahah structure ensures that financing is conducted through trade
rather than lending. The bank’s profit represents the legitimate return for
bearing ownership risk and undertaking a sale transaction, rather than interest
on money lent.

To ensure Shari‘ah compliance, several conditions must be observed. The bank
is required to acquire actual ownership and physical possession (qabd hagiqt) of
the asset prior to its sale to the customer. Furthermore, the cost and profit
margin should be fully disclosed and mutually agreed upon. The asset itself at
the same time must adhere to Shari‘ah principles, remaining free from any
prohibited elements. Finally, the transaction must not constitute a buy-back
arrangement (‘7nah), as such an arrangement would be inconsistent with
Shari’ah requirements (Bank Negara Malaysia, 2017; Al-Zuhayli, 1989). Failure
to meet these conditions could render the murabahah invalid (batil) or defective

(fasid).

While murabahah is widely accepted and applied, it has been criticized by some
scholars for resembling conventional lending, particularly when the sale is
merely a formality and the underlying asset is not genuinely traded. Such
practices may contravene the ethical spirit of Shari‘ah if the sale becomes a
means of obtaining cash instead of facilitating genuine trade.

However, proponents argue that the structured murabahah contract, when
executed properly with genuine asset transfer and ownership, remains Shari‘ah
compliance. It provides a practical mechanism for Islamic banks to engage in
financing activities while avoiding riba.

The widespread acceptance of murabahah is further supported by several legal
maxims, including;:

OV N Py v-RAY

“Hardship brings about ease”
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(Al-Suyuti, 1983; Ibn Nujaym, 1993).

and

ol o oS ile 39,000 Wy S35 dx L

“Need, whether general or specific, is treated as a necessity.”
(Al-Suyuti, 1983; Ibn Nujaym, 1993)

These maxims justify the use of murabahah to meet the legitimate financial needs
of individuals and institutions, especially in contexts where alternative
Shari‘ah-compliant financing options are limited.

42  Operational Application of Qawa ‘id Fighiyyah in Structuring Lease-
based Asset Financing Products

In Malaysia, asset financing products may be structured based on ijarah.
Ijarah refers to a contract in which one party is allowed to benefit from the use
(manfa’ah) of an asset or service owned by another party in exchange for an
agreed payment or rental. This indicates that ijarah can be categorized into two
main types. The first is ijarah al-a’yan, also known as ijarah al-manafi’, which
involves leasing tangible assets such as buildings, vehicles, or machinery. The
second is ijarah al-a‘mal, also referred to as ijarah al-ashkhas or ijarah al-khadamat,
which relates to hiring services, including human labour or professional
expertise such as the work of employees, contractors, or consultants (Bank
Negara Malaysia, 2017; AAOIFI, 2015).

The legitimacy of ijarah is well-established in the Qurian, the Sunnah, and the
consensus (ijmi’) of the Companions (Al-Zuhayli, 1989). These sources
collectively affirm that ijarah is a lawful and recognised method of generating
income, as it is based on the exchange of legitimate benefits for consideration
rather than the exchange of money for money, which could lead to riba
(interest).The structuring of ijarah-based asset financing products is intended,
to a considerable extent, to avoid reliance on bay * al- inah and tawarrug, both of
which are widely regarded as contentious, particularly within asset financing
arrangements. The adoption of ijarah structures is therefore proposed as a
means of mitigating juristic divergence. This approach is further supported by
the well-established legal maxim:

“Avoiding areas of scholarly disagreement is recommended”
(Al-Suyuti 1983; Ibn Nujaym 1993; Muda & Mat Zin, 2000)

The structure ijarah-based asset financing products is either in the form of al-ijarah
muntahia bi al-tamlik (AIMAT), al-ijarah thumma al-bai’ (AITAB) and ijarah
mawsufah fi al-dhimmah (forward lease).
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AIMAT literally means leasing that ends with transfer of ownership. It refers
to “an ijarah contract which shall have the ultimate purpose of the lessee
owning the leased asset and shall contain a mechanism for the transfer of
ownership of the leased asset to the lessee from the lessor during or at the end
of the lease period” (Bank Negara Malaysia, 2017) or “a form of leasing contract
which includes a promise by the lessor to transfer the ownership in the leased
property to the lessee either at the end of the term of the ijarah period or by
stages during the term of the contract” (AAOIFL, 2015). The leased asset is
leased to the lessee and in consideration the lessee pays an agreed monthly
leasing payment to the lessor. It is agreed by that at the end of the lease period,
lessor promises to transfer ownership of the leased asset to the lessee.

The transfer of ownership of the leased asset may take place in several ways,
depending on the lessor’s agreement. First, the asset may be transferred to the
lessee through a sale, whether for a token amount, another agreed
consideration, an accelerated payment of the remaining lease instalments, or
payment of the asset’s market value. Alternatively, the lessor may transfer
ownership to the lessee by way of a gift. Moreover, the transfer may also occur
through a conditional gift, whereby ownership is granted once the lessee has
completed payment of the remaining instalments (AAQOIFI, 2015; Ayub, 2007).

AIMAT asset financing commences with the customer identifies and
determines an intended asset for him to own and he approaches the Islamic
bank for financing the intended asset. The bank then purchases or appoints
the customer to purchase the intended asset from the vendor and leases the
intended asset to the customer at an agreed monthly leasing payment for
certain period. The bank transfers the asset to the customer after the end of
leasing period either through sale, gift or gift contingent upon the payment of
the remaining instalments.

Brief illustration of AIMAT is mentioned in Figure 5.

L = Peaests P Anancing

. 3, Imames the msset Ccertain rensal rate
Islamic

Bank 5. tranafers the assst after the sxpiary of the
Bnancing pariod eithar throagh bihah or salp
>

3. purchases ke
F L. sdenfifies an asset
anmet

Seller
Figure 5. AIMAT asset financing structure

On the other hand, AITAB literally means leasing that ends with a sale. The
leased asset is leased to the lessee by the lessor with monthly leasing payment
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for the benefit enjoyed from the leased asset. AITAB is concluded with the
understanding based on unilateral promise that the lessor will sell the asset to
the lessee upon expiry of the leasing period (Bank Negara Malaysia, 2017;
Lahsasna, 2014). The sale may take place with payment at nominal value due
to the reason that the selling price has been substantially paid in form of
monthly payment (Hassan et al, 2018). Brief illustration of AITAB is mentioned
in Figure 6.

_ . requests for financing

1 4. leasen the anset certam remtal rate
Islamic

Bank 5. tranafers the azsst afver the sxpiry of the
Bnancing pariod through sala

>

3. purchases tha
F 1. sdenfzfies ar asset
anmet

Seller

Figure 6. AITAB asset financing structure

Forward lease literally means a lease that associated with liability. In this type
of lease, the asset involved does not exist at the time of signing the contract,
thus it is the lessor’s liability to ensure that the specified asset will be available
on the agreed future date, so that the rent can be realized (Bank Negara
Malaysia, 2017; Hassan et al, 2018). In Malaysia, forward lease has been applied
for home financing products either as a standalone product on its own or as a
hybrid along with other products, i.e., musyarakah mutanagisah (Bank Negara
Malaysia, 2017).

Generally, it starts with the customer executes Sale and Purchase Agreement
and pays 10% deposit to developer. Customer obtains 10% shares in the
property. The Islamic bank jointly purchases the house under musharakah
contract by paying the remaining balance to developer and acquires 90%
shares in property. The customer undertakes to purchase bank’s share during
the co-ownership period. The Bank leases its portion to customer under
forward lease since the house is still under construction. The customer pays
advanced rental payment and acquisition payment to bank. Property is fully
owned by customer upon customer’s full acquisition of bank’s shares (Hassan
et al, 2017).

AIMAT, AITAB, and forward lease structures provide practical and legally
sustainable alternatives to bay * al- tnah and tawarruq. Although these specific
terminologies are not explicitly discussed in classical figh, their permissibility
is supported by the foundational legal maxim:
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“The original ruling in transactions is permissibility, except where there is evidence
of prohibition”

(Al-Suyuti, 1983; Ibn Nujaym, 1993),

as well as the legal maxim:

=LY LY 3 oY)

"The original ruling on things is permissibility”
(Al-Suyuti, 1983; Ibn Nujaym, 1993).

Accordingly, in the absence of clear textual prohibition, these structures
remain permissible if they comply with Shari‘ah requirements and avoid
elements of riba, gharar fahish (excessive uncertainty), and maysir (gambling).

Their permissibility in the Malaysian context is further reinforced by the legal
maxim:

iols ol oS e 3y9,)) Wi J35 dx L
“Need, whether general or specific, is treated as a necessity.”
(Al-Suyuti, 1983; Ibn Nujaym, 1993; Muda & Mat Zin, 2000)

This maxim recognises that genuine financial needs—whether at the
individual or institutional level—may justify the adoption of Shari ah-
compliant financing mechanisms that avoid contentious structures.

Moreover, these arrangements promote facilitation and mitigate hardship,

particularly for customers who are unable to acquire assets through outright

cash payment but aspire to eventual ownership. This objective aligns with the
legal maxim:

PO U P AT

“Hardship brings about ease”

(Al-Suyuti, 1983; Ibn Nujaym, 1993; Muda & Mat Zin, 2000),

as well as the legal maxim:
Jp 2l
“Harm must be eliminated”
(Al-Suyuti, 1983; Ibn Nujaym, 1993; Muda & Mat Zin, 2000).
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In sum, ijarah-based asset financing structures in Malaysia represent
juristically grounded and operationally viable mechanisms that not only
conform to Shari'ah principles but also respond to contemporary financial
needs while minimising legal and doctrinal controversy.

4.3  Operational Application of Qawa ‘id Fighiyyah in Structuring Equity-
based Asset Financing Products

Asset financing products in Malaysia may be structured based on
equity-based contracts such as musharakah and mudarabah.

The structuring of musharakah-based asset financing product aims to mitigate
reliance on bay " al- inah and tawarrug, both of which are often regarded as
controversial particularly in asset-based financing. Such an approach aligns
with the legal maxim:

“Departing from scholarly disagreement is recommended.”
(Al-Suyuti, 1983; Ibn Nujaym, 1993; Muda & Mat Zin, 2000)

Musharakah is a contractual arrangement between two or more parties who
jointly contribute capital with the objective of generating profit. According
AAOIFI Shari'ah Standards, musharakah refers to “an agreement between two
or more contracting parties to share assets, labour, or liability for the purpose
of earning profit” (AAOIFI, 2015)

Within the Malaysian Islamic banking framework, musharakah is
operationalised in financing of the project that is known as project financing. A
typical musharakah-based project financing structure involves the following and
is briefly illustrated in Figure 7:

i. The customer, usually acting as a contractor, requires additional capital
and invites the Islamic bank to participate as an equity partner by
contributing financing to complete a designated project.

ii. The Islamic bank contributes a specified portion of capital, while the
customer contributes another portion, as mutually agreed.

iii. Both parties’ capital contributions are utilised by the customer to execute
and complete the project.

iv. If the project is successful, the Islamic bank and the customer share the
profits in accordance with the agreed profit-sharing ratio.

v. If the project is not successful, the Islamic bank and the customer share
the loss in accordance with the ratio of their capital contribution.
(Muhamad & Ahmed, 2023; Hassan et. al, 2016).
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Figure 7. musharakah-based project financing structure

Musharakah-based financing must adhere to several key requirements to ensure
compliance with Shari‘ah principles. Firstly, the capital contribution of each
partner must be clearly defined and objectively quantifiable. Secondly, all
activities undertaken by the partnership must be legally permissible (halal)
under Islamic law, thereby ensuring that all operations conform to ethical and
religious norms. Furthermore, profit-sharing ratios should be determined at the
outset and expressed as proportions rather than fixed monetary amounts,
reflecting the variable nature of returns. Any losses incurred must be borne
strictly in accordance with each partner’s respective capital contribution,
reinforcing the principle of equitable risk distribution. Finally, no partner is
permitted to guarantee another’s capital or profit, as such guarantees would
contravene the fundamental Shari‘ah tenet of shared risk and responsibility
(Bank Negara Malaysia, 2017)

The above requirements collectively ensure that musharakah arrangements
operate in accordance with Islamic ethical and financial norms, promoting
equitable participation and accountability among partners.

Musharakah is also operationalised through the musharakah mutanagisah (MM),
a diminishing partnership arrangement in which one partner undertakes to
progressively acquire the ownership share of the other partner until full
ownership of the underlying asset is achieved. MM is widely employed in
Islamic asset financing products, offering a Shari ‘ah-compliant alternative to
interest-based financing.

Under the MM framework, both the Islamic bank and the customer contribute
their respective portions of capital required for the acquisition of the asset,
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based on a predetermined and mutually agreed profit-sharing ratio at the
inception of the contract. The bank subsequently leases its ownership share of
the asset to the customer, while the customer commits to gradually purchasing
the institution’s share throughout the agreed financing tenure. Upon the
customer’s complete acquisition of the bank’s ownership portion, the
partnership is deemed terminated and full ownership vests in the customer.
The contractual arrangement integrates elements of sale and lease, both of
which are fundamental in ensuring that the transaction remains entirely free
from interest (riba).

The application of MM in asset financing typically involves the following
stages:

i. Asset Identification: The customer identifies the asset intended for
acquisition.

ii. Financing Application: The customer approaches the Islamic bank to
obtain Shariah-compliant financing.

iii. Joint Acquisition: Both parties jointly acquire the identified asset,
whereby the customer contributes an initial ownership payment
(“Customer’s Initial Ownership Payment”) and the bank contributes the
remaining portion (“Bank’s Initial Ownership Payment”) for the
acquisition of the property.

iv. Leasing Arrangement: The bank leases its ownership share in the asset to
the customer under an ijarah mawsufah fi al-dhimmah (forward lease)
during the construction phase, and a standard ijarah (operational lease)
after construction is completed.

v. Progressive Ownership Transfer: The customer gradually acquires the
bank’s ownership share by making periodic instalments (“Monthly
Instalments”), a portion of which constitutes the progressive purchase of
the institution’s share (“Ownership Payment”), in accordance with the
terms of the financing facility.

vi. Adjustment of Ownership Shares: Through the Ownership Payments,
the customer’s beneficial ownership and rights in the asset increase
incrementally, while the bank’s ownership proportion decreases
correspondingly.

vii. Full Ownership: At the conclusion of the financing tenure and upon full
settlement, the customer obtains all ownership rights previously held by
the Islamic bank, thereby becoming the sole owner of the asset (Mat Ali et
al, 2022; Hassan et al, 2018; Hasan, 2011).
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Figure 8. musharakah mutanagisah (MM) asset financing structure

MM offers a practical and legally sound alternative to bay ‘al- inah and tawarrug.
Although the term musharakah mutanaqgisah is not explicitly addressed in
classical figh, its permissibility is supported by the legal maxim:

4 e 0 Js LY Ly vl 3 LYl

“The original ruling in transactions is permissibility, except where there is evidence
of prohibition”
(Al-Suyuti, 1983; Ibn Nujaym, 1993)

and legal maxim:

RN IAWAN IS B WA

"The original ruling on things is permissibility”
(Al-Suyuti, 1983; Ibn Nujaym, 1993).

If bay’ al-‘inah and tawarrug were used instead, it would still face objections from
certain contemporary scholars. Therefore, adopting MM is preferable to avoid
such disputes. This aligns with another legal maxim:

“Avoiding areas of scholarly disagreement is recommended.”
(Al-Suyuti, 1983; Ibn Nujaym, 1993; Muda & Mat Zin, 2000)

Similarly, the structuring of a mudarabah-based asset financing product is
intended to reduce dependence on bay " al-‘inah and tawarruq, both of which
have been subject to considerable juristic scrutiny and are frequently regarded
as contentious, particularly within asset-based financing arrangements. The
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adoption of mudarabah is therefore advanced as an alternative mechanism that
mitigates exposure to juristic disagreement—an approach that is itself
encouraged within Islamic jurisprudence. This principle is reflected in the legal
maxim:

“Departing from an area of juristic disagreement is recommended.”
(Al-Suyuti, 1983; Ibn Nujaym, 1993; Muda & Mat Zin, 2000)

Mudarabah refers to “a form of partnership contract between a capital provider
(rabb al-mal) and an entrepreneur (mudarib), wherein the rabb al-mal provides
capital to be managed by the mudarib. Profits generated through the
deployment of that capital are shared between the parties based on a mutually
agreed ratio, whereas financial losses are borne solely by the rabb al-mal unless
they result from misconduct, negligence, or breach of contract by the
mudarib.” (Bank Negara Malaysia, 2017)

In accordance with the AAOIFI Shari‘ah Standards, mudarabah is defined as “a
profit-sharing partnership in which one party provides the capital (rabb al-mal)
and the other contributes managerial expertise (mudarib).” (AAOIFIL, 2015)

Within the domain of asset financing, mudarabah is most prominently applied
in project financing structures. A typical mudarabah-based project financing
arrangement operates as follows and is briefly illustrated in Figure 9.

i. The customer, usually a contractor seeking capital, invites the Islamic
bank to participate as a capital provider by providing capital to carry out
a specified project.

ii. The bank contributes the agreed quantum of capital.

iii. The customer provides work and his expertise.

iv. The customer utilizes the capital for the execution and completion of the
project.

v. Upon completion and realization of profit, the returns are distributed
between the customer and the bank based on the predetermined profit-
sharing ratio.

vi. If the project fails and suffers loss, the loss is borne by the Islamic bank
unless it results from misconduct, negligence, or breach of contract by the
customer. (Muhammad & Ahmed, 2023; Hassan et al, 2016; Hasan, 2011).
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Figure 9. mudarabah-based asset financing

To ensure full compliance with Shari‘ah principles, mudarabah-based financing
must satisfy several fundamental conditions. Firstly, the capital provided by
the rabb al-mal (customer or investor) should be clearly defined, quantifiable,
and properly transferred to the mudarib (bank) in accordance with the agreed
terms. Secondly, the underlying business activity must be lawful (halal), with
the mudarib assuming full responsibility for all managerial and operational
aspects of the venture. Moreover, profit-sharing arrangements must be
established at the outset through a mutually agreed ratio, expressed as a
percentage rather than a fixed or absolute amount. Financial losses are to be
borne solely by the rabb al-mal, except in cases where losses result from the
mudarib’s misconduct (ta’addi), negligence (tagsir), or breach of contractual
obligations (mukhalafah al-shuriit). Furthermore, neither the capital nor the
profit may be guaranteed, as such guarantees would violate the Shari‘ah
principle of risk-sharing that is central to the mudarabah contract (Bank Negara
Malaysia, 2017).

The comprehensive implementation of these conditions’ positions mudarabah
arrangements within the theoretical framework of Islamic finance, thereby
operationalizing principles of equitable participation and codifying
accountability among all contractual parties.

5. CONCLUSION

This study demonstrates that qawai‘id fighiyyah provide an essential
framework for structuring Islamic asset financing products based on various
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Shari‘ah-recognised contracts in Malaysia, effectively bridging classical
jurisprudential principles with contemporary Islamic banking practice.

One of the most significant gawa id fighiyyah applied in operationalising asset
financing structures is the well-established legal maxim:

“Avoiding areas of juristic disagreement is commendable”
(al-Suyti, 1983; Ibn Nujaym, 1993; Muda & Mat Zin, 2000).

This maxim guides practitioners in shifting the operational application of
controversial Shari‘ah-based contracts to those that are less disputed. For
example, it supports transitioning from bay " al- inah-based asset financing
products to tawarrug-based alternatives. It also facilitates the migration of
under-construction asset financing structured on bay' al-‘inah—widely
considered contentious—to more acceptable structures such as istisni -based
financing.

Other important gawa ‘id fighiyyah relevant to the structuring of asset financing
products include:

4 e 0 Js LY Ly el 3 LYl

“The default ruling in transactions is permissibility, except where there is evidence to
the contrary”
(al-Suyuti, 1983; Ibn Nujaym, 1993), and

PN B B WA

“The default ruling on matters is permissibility”
(al-Suyuti, 1983; Ibn Nujaym, 1993).

These guiding principles support the development of newly innovated, non-
controversial asset financing products to replace those built on bay " al- inah,
which lack broad international acceptance, and —though to a lesser extent—
certain forms of tawarrugq, especially tawarruq munazzam. Applications include
transitioning to structures such as istisna " muwazi and ijarah mawsiifah fi al-
dhimmah for under-construction financing, as well as AIMAT, AITAB, and MM
for financing completed assets.

Overall, the application of various qawad‘id fighiyyah, particularly those
operationalised in the structuring of Islamic asset financing in Malaysia, is both

widely accepted and instrumental in enhancing the global viability of non-
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disputable financing products. Nevertheless, challenges remain, primarily due
to differences in interpretation among Shari'ah scholars and the need to
harmonise classical jurisprudence with modern commercial requirements.

In conclusion, this study contributes to Islamic banking scholarship by
demonstrating a systematic methodology for operationalising gawa ‘id fighiyyah
in the design of Islamic asset financing products in Malaysia. By integrating
jurisprudential maxims into product structuring, the research offers valuable
insights for scholars, regulators, and industry practitioners seeking to
strengthen product robustness. The findings also implicitly suggest avenues for
future empirical research, particularly in examining client and institutional
experiences to assess how the application of jurisprudential maxims influences
operational efficiency, consumer confidence, and market stability. Ultimately,
the study reaffirms the importance of gawa ‘id fighiyyah as both a theoretical
foundation and a practical mechanism for ensuring that Islamic banking asset
financing products remain compliant, resilient, and ethically grounded—
thereby supporting Malaysia’s continued advancement toward global
recognition in Islamic finance.
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